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JAG 
Bulletin Board 
CORRECTION 


The first paragraph of the letter from the California 
Director, Department of Motor Vehicles was misquoted 
in the TAXATION BRANCH section of the JAG Bulletin 
Board, June 1955 page 2. It should read as follows: 

“The information you have indicating applica- 
tions for California vehicle license renewal will not 
be accepted unless such application is made during 
the annual renewal period, January 1 to February 
4, or that the vehicle must actually be within this 
State, is incorrect.” 


MILITARY JUSTICE DIVISION 


Review of general court-martial records in the Office 
of the Judge Advocate General discloses that in many 
instances proposed instructions are submitted and 
argued in open court. Attention is directed to para- 
graph 73c (2) MCM, 1951, which provides, inter alia, 
that the members of the general court-martial will be 
excluded during the presentation of any argument upon 
a proposed instruction. Requested instructions, if used, 
should not be labeled as originating with the prosecution 
or defense. NCM 197, EIMERS, 9 CMR 571. 





It has been noted that in a recent general court-mar- 
tial case, reviewed by a board of review in this Office, 
the law officer expressly refused to instruct the court 
members on the elements of the offense, presumption of 
innocence, reasonable doubt, and burden of proof be- 
cause the accused had pleaded guilty. The board of 


review pointed out that this statement by the law officer 


2 


and the procedure followed in this case were contrary 
to the provisions of UCMJ and the Manual for Courts- 
Martial, 1951. Since the Court of Military Appeals 
has held such error not prejudicial to the substantial 
rights of the accused, the board upheld the conviction. 
NCM 55002050, Brady, 21 April 1955. 

Despite the lack of prejudice to the accused involved, 
it is not considered appropriate for law officers or 
presidents of special courts-martial to intentionally 
omit such instructions as are required in each case that 
comes before them. Error, even though harmless, 
should be avoided. 


ADMINISTRATIVE DIVISION 
Naval Reserve Law Program Branch 


During the period between 27 February and 2 June 
1955, three hundred and thirty-nine Naval Reserve 
officer-lawyers completed periods of four day group 
training duty, without pay or allowances, in Washington, 
D. C., at the Office of the Judge Advocate General. The 
reservists were members of thirty-one non-pay Naval 
Reserve Law Companies representing an equal number 
of cities in eighteen different states. 

While in Washington 247 of the officers were admitted 
to practice before the United States Supreme Court, and 
a total of 317 were admitted to the bar of the U. S. Court 
of Military Appeals. In addition of being presented to 
the nation’s highest civil and military courts, the officers 
were given briefings on the organization and administra- 
tion of the Office of the Judge Advocate General. They 
also toured the Capitol and the Department of Justice 
as a part of their indoctrination training. 

The Reservists performed their duty in ten groups. 

(Continued on page 6) 
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HE INVESTIGATION OF CRIMES and 
the apprehension and conviction of offenders 
is a problem which presents as great a challenge 
i the Navy today as does perhaps any problem 


directly affecting the personnel situation. 
Nothing is as frustrating and demoralizing to 
the honest, conscientious, law abiding sailor as 
tc have a shipmate go unpunished for a wrong- 
doing that everyone knows to an almost cer- 
teinty he has committed. When this occurs our 
law enforcement machinery has slipped a cog 
and is not properly serving the Naval Establish- 
ment. 

Quite frequently the known offender follows 
a defined pattern in his operations. If he has 
been observed over a period of time it can often 
be anticipated how and where he will strike next. 

I recently read an article telling of the dis- 
tress caused by hungry lions to East African 
cattle raisers. Though normally inoffensive, 
drought conditions had forced the hungry beasts 
to seek their food by preying on the herds of 
livestock roaming the range. This was unac- 
ceptable, and plans had to be made to trap or 
destroy the animals. 

In a way criminals are no better than hungry 
lions. Nature has played a trick on these un- 
fortunate characters, making them or their cir- 
cumstances different from others, and causing 
them to behave in an abnormal manner. Ab- 
normality in itself is not offensive, but when it 
causes distress and suffering to others it is a dif- 
ferent story. Traps must be laid to apprehend 
the culprits. 

What to do with these culprits once they are 
apprehended is a question which has been the 
subject of discussion from earliest history. 
Whatever disposition is made, no effective ac- 
tion can be taken until their guilt has been prop- 
erly established. Investigation and apprehen- 
sion are useless procedures, unless conviction 
can reasonably be expected to follow. 

For this reason criminal investigators have 
learned to be extremely cautious. Statements 
cannot be taken unless the accused is “duly 
warned”, and force and duress are strictly taboo. 
There must be sufficient admissible evidence 
available to warrant an assumption that a court- 
martial conviction will follow. 
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IT'S NOT ENTRAPMENT 


Commander Richard Bacharach, USN 


A question that rightly causes concern to 
every investigating and law enforcement officer 
is: “If I lay a trap to catch this man will he be 
able to defend on the grounds of entrapment?” 
In setting the “trap” there are certain legal limi- 
tations which must be observed, lest the evidence 
thus obtained be inadmissible in subsequent 
court-martial proceedings. Like all safeguards, 
these legal limitations have been developed to 
protect the innocent—not to provide an escape- 
ment for the guilty. Accordingly, if the rules 
are closely studied and observed, it will be found 
that ample latitude has been allowed within 
which the law enforcement officer may operate. 
The purpose of this article is to attempt to delin- 
eate the rules which have been established by 
the courts. Objection is often raised to many 
of the strict limitations imposed by these rules, 
but in the last analysis I believe all will agree 
that there is a sound basis for them.’ 

How far may one go in setting the stage for 
the commission by a suspected offender of a 
crime,. without creating circumstances which 
would enable him to successfully defend against 
charges on the ground of entrapment? A fairly 
good rule of thumb was outlined by a board of 
review ” to the effect that even if the conduct 
of government officials is established as wrong- 
ful, “the defense of entrapment may be overcome 
if the prosecution can establish that the wrong- 
ful action did not create the crime but merely 
facilitated the exercise of an already existent 
criminal disposition on the part of the accused.” 





1. “A failure to appreciate the intimate relation between sound 
procedure and preservation of liberty is implicit, may I say, in 
that saddest and most shortsighted remark of our times: “I 
don’t like the methods, but * * * For methods and procedures 
are of the essence of due process, and are of vital importance 
to liberty. As Mr. Justice Brandeis wrote some 30 years ago, 
‘* * * in the development of our liberty insistence on procedural 
regularity has been a large factor.’ More recently Mr. Justice 
Frankfurter has put the same truth in these words: ‘The 
history of liberty has largely been the history of observance of 
procedural safeguards.’ * * * Torture is a procedure, and in- 
quisition without charge, forcing a witness to testify against 
himself, and the other things which were standard practice 
in the infamous Star Chamber would all fall into the category 
of procedure. Liberty is established and preserved by the de- 
velopment and maintenance of proper procedures. It is, in last 
analysis only through procedural rules that the individual is 
protected against arbitrary governmental action.” ‘Essence 
of Due Process” (Dean Griswold, in Harvard Alumni Bulletin, 
April 17, 1954). 

2. ACM S-8287, Harrison (1954) 15 CMR 625; 3 Dig. Ops. 196. 
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In this case the evidence established that a cer- 
tain airman, operating in concert with the Office 
of Special Investigations, asked the accused if he 
could get him some marihuana cigarettes. At 
the suggestion of the accused, the airman met 
him later that same evening and gave the ac- 
cused some money provided by an OSI agent to 
be used in procuring the marihuana. The ac- 
cused obtained the marihuana cigarettes. In 
elucidation of its decision that this action did 
not constitute entrapment, the board of review 
stated that “the action of the airman working 
with the OSI was such as to merely afford oppor- 
tunities or facilities for the commission of the 
offense and did not amount to unlawful induce- 
ment, incitement, persistent solicitation, or 
wrongful artifice or strategem.” 

In the case above-mentioned the facts indi- 
cated that the government officials had only 
created an opportunity for the accused to com- 
mit a crime of his own volition and doing. 
There is a similar case of record * in which the 
officials went a bit too far in their efforts to 
create the opportunity—they not only created 
the opportunity, but they gave the accused a 
gentle shove, which was fatal. In this latter 
case an enlisted man reported to his company 
commander that he had seen someone smoking 
a marihuana cigarette. He was instructed by 
the company commander to find out where it had 
come from. Acting on suspicion only, the en- 
listed man contacted the accused and asked him 
if he had any idea where he could get some 
marihuana cigarettes. The accused replied, 
“T’ll see you later.” Subsequently, the enlisted 
man contacted the accused a number of times 
and on one occasion gave him some money. 
Later the accused produced a sample shown to 
contain marihuana. The enlisted man again 
contacted the accused and asked for some more, 
and he then drove the accused in his car, after 
arranging to have agents maintain surveillance. 
This resulted in apprehension of the accused in 
the act of purchasing marihuana cigarettes 
from a third party. The board of review con- 
cluded that the unlawful acts of the accused 
“were implanted in his mind by the conduct of 
the prosecution witness who was then acting in 
the capacity of an agent of the government,” 
and that the agent conceived and planned the 
crime. This constituted entrapment—a valid 
defense. 

American Jurisprudence, a publication which 
contains a comprehensive text statement of 
American case law, treats the subject as follows: 

“In view of the well-known facts that 





3. NCM 295, Smith (1954) 14 CMR 524; 3 Dig. Ops. 195. 
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criminals usually work in secrecy and that 
some unlawful practices are encouraged 
and protected by a large class of citizens, it 
often becomes necessary to resort to various 
artifices in order to enforce the law and 
punish its violation. It is not ordinarily 
permissible for any person, in order to se- 
cure the conviction of another on a criminal 
charge, to procure him to do the act. But 
there is a very clear distinction between 
inducing a person to do an unlawful act and 
setting a trap to catch him in the execution 
of criminal designs of his own conception. 
It may therefore be stated as a general rule 
that where the doing of a particular act is a 
crime, the courts are agreed that if the 
criminal intent originates in the mind of the 
accused, the fact that an opportunity is fur- 
nished or that the accused is aided in the 
commission of the crime in order to secure 
the evidence necessary to prosecute him 
constitutes no defense. It is no defense 
that a person, acting as a decoy, furnished 
an opportunity for the commission of the 
offense,—the theory being that the offender 
acts of his own volition and is simply caught 

in his own devices.” ¢ 
The rule pronounced by Mr. Justice Roberts of 
the United States Supreme Court, in the leading 
case of Sorrells v. United States,® sets forth one 
definition of entrapment followed by the federal 
courts. This rule was cited in an interesting 
case which arose in early 1942, just after this 
country entered World War II. A German 
army lieutenant by the name of Krug had es- 
caped from a Canadian prison and made his way 
to Detroit, Michigan, where one Max Stephan 
aided him with money, clothing, and other 
things needed for his concealment and escape. 
Stephan later sent Krug to Chicago by bus. 
Krug was apprehended and Stephen was ar- 
rested and tried for treason. Government offi- 
cials learned that on April 18, 1942, Krug was 
in Stephan’s company, and although they could 
have done so, they failed to apprehend Krug 
prior to his leaving Detroit. At his trial 
Stephan claimed that this action constituted en- 
trapment. In denying this defense as valid, the 
judge of the District Court quoted Mr. Justice 
Roberts’ rule: “Entrapment is the conception 
and planning of an offense by an officer, and his 
procurement of its commission by one who would 
not have perpetrated it except for the trickery, 
persuasion, or fraud of the officer.” In apply- 


4. 15 Am. Jur., Criminal Law, § 335. 


5. U. S. v. Sorrells, 287 U. S. 435, 453, 53 S. Ct. 210, 217; 77 L. Ed. 
413; 86 A. L. R. 249. 
6. U.S. v. Stephan, 50 F. Supp. 445. 
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ing this rule to the facts above related, it can 
be observed that the defense of entrapment had 
no validity. It could not have been claimed 
that a government agent procured Krug’s visit 
to Detroit or urged or encouraged Stephan in 
al.y way toassist him. The court further com- 
mented, “The claim here is based upon pure in- 
action by the government—upon its failure to 
step in and affirmatively stop Stephan from con- 
ti auing with the commission of hiscrime. The 
dvctrine of entrapment is based upon the feeling 
that it is unjust for the government to get a 
person to commit a crime he would not otherwise 
hive committed and then secure his punish- 
ment for it.” This rule has been adopted by the 
L. S. Court of Military Appeals,’ which Court 
his stated, “setting the stage to discover the 
guilt of one who has conceived his own wrongful 
p:an does not violate the rule against entrap- 
ment.” 

Another case of interest arose at the Naval 
Supply Depot, Guam, M. I., in which a civilian 
employee by the name of Seagraves was tried 
and convicted by the district court for bribery 
in 1951. The indictment charged that Sea- 
graves gave fifty dollars to one Miraflor, an em- 
ployee of the U. 8. Navy, for the illegal procure- 
ment of a printed form, Form 97 (Release of 
Government Vehicles), in violation of Section 
201 of Title 18 of the United States Code. The 
story begins on a July day of 1951 when Sea- 
graves described to Miraflor a piece of equip- 
ment for which he desired a completed Form 97, 
which would evidence the transfer of title to the 
equipment. Knowing that Miraflor had access 
to the blank forms, he offered to “take care of 
him” if he could obtain one. Miraflor advised 
his immediate superior, a Mrs. Burton, that Sea- 
graves was trying to bribe him, and this was 
reported by her to higher authority. Miraflor 
was contacted by investigating officers of the 
Navy, and on their instructions he called Sea- 
graves on the telephone and requested him to 
come to the surplus office on Friday, 13 July 
1951. 

Seagraves appeared and was told to return 
Monday, 16 July 1951 at 1400. On Monday, 16 
July, prior to Seagraves arrival, the Navy offi- 
cials and an F. B. I. agent went to the surplus 
property office. The F. B. I. agent instructed 
Miraflor that when Seagraves appeared he 
should inform him that he had the Form 97 
ready for delivery and to deliver it whether Sea- 
graves paid him or not; but that he should 
1 U. S. v. Jewson, 1 USCMA 652, 5 CMR 80; U. S. v. Hawkins, 6 


USCMA 135, 19 CMR 261. 
3. U.S. vo. Seagraves, 100 F. Supp. 424. 
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remind Seagraves of his promise to take care of 
him. Seagraves appeared and engaged Mira- 
flor in conversation; he then left the building 
and went to his automobile, followed by Miraflor 
who placed the Form 97 on the seat. Seagraves 
then concealed it in a hole in the seat cover and 
gave Miraflor an envelope containing fifty dol- 
lars. Seagraves drove off, followed by the F. B. 
I. agent in another car, and was apprehended. 

It is to be noted that before investigative of+ 
ficials had been brought into the picture, Sea- 
graves had offered to take care of Miraflor if he 
would procure the form. Although the govern- 
ment agents set a trap, they merely apprehended 
the accused in the furtherance of a criminal 
enterprise conceived by the accused. Under 
these circumstances this was not entrapment, 
and the court so held. 

Another illustration of how far government 
law enforcement officers may go without pre- 
cluding prosecution occurred in the city of 
Chicago. The defendant, a man by the name of 
Price, had been in the restaurant and saloon 
business in Chicago for many years. On the 
21st day of February, 1931, a government agent 
accompanied by one William Rose, whom Price 
had known as a user of narcotics, visited Price’s 
restaurant. Rose engaged Price in private con- 
versation, saying he was ill, whereupon Price 
informed him that “he could get him anything 
he wanted.” Rose asked him to get some mor- 
phine, and an arrangement was made whereby 
Rose was to return later in the evening, at which 
time Price would have the morphine for him. 
Rose returned to the restaurant about 11: 30 
o’clock that night and was informed by Price 
that the party bringing the morphine had not 
yet arrived and that he would have to wait a few 
minutes. While Price and Rose were standing 
near the door of the restaurant talking, an auto- 
mobile drove up, a man got out and entered the 
restaurant, handing to Price a package contain- 
ing an ounce of morphine. Rose then accom- 
panied Price into the kitchen, where Price de- 
livered the morphine to him and collected the 
sum of $75. 

In all of the transactions related above Rose 
was acting under instructions from a govern- 
ment agent. In effect, Price was approached by 
a government agent and asked if he would do 
this thing that amounted to a criminal act. And 
yet this did not constitute entrapment as a mat- 
ter of law. Why? The court said this: “There 
is a difference between entrapment and the use 
of informers or decoys by the government for 
the purpose of detecting crime. It has long been 

9. Price v. U. S., 56 F. (2d), 135. 








established that the use of decoys and informers 
is legitimate. If appellants (Price and the man 
who made the delivery) entertained no criminal 
intent before they were afforded the opportunity 
by the government agent and Rose to commit 
the offense, but such intent was placed in their 
minds solely by such agents, then the govern- 
ment is not in a position to prosecute them for 
the commission of such offense. Public policy 
forbids that agents, sworn to enforce the law, 
should seek to violate it, or that those whose duty 
it is to detect criminals, should seek to create 
them. If, on the other hand however, appellants 
were ready and willing at and prior to the time 
of the commission of the offense to commit the 
same and lacked only the opportunity therefor, 
and the agent and informer simply provided 
such opportunity, then, under such circum- 
stances, such acts on the part of the agent and 
informer cannot be said to be entrapment. It 
is apparent that appellants were ready and will- 
ing to commit the offense charged, and that they 
were not induced to commit it solely because of 
the request of Rose. To this request appellants, 
without hesitation, acceded. In other words, the 
criminal intent was present in their minds be- 
fore given the opportunity to carry it out, and 
when given that opportunity they immediately 
responded. Under such circumstances no one 
can seriously contend that they were entrapped.” 

The same result was reached in another case *° 
in which a physician sold narcotic prescriptions 
to an informer acting under direction of a gov- 
ernment agent. The informer, a drug addict, 
made several trips to the physician in his office, 
gave him money, and each time came out of the 
physician’s office with a prescription for mor- 
phine. It was held the physician could not 
defend on the ground of entrapment. “Entrap- 
ment exists only when the government agents 
induce and originate the criminal intent of a 
defendant; there is none where the criminal in- 
tent is already present, and the agents merely 
afford the opportunity for the commission of a 
crime.” 

There is, of course, a point beyond which it 
is improper to go. For example, in a case in- 
volving the sale of narcotics," the informer 
called the defendant three times on the telephone 
requesting morphine, and each time he was told 
by the defendant he could not get it. Finally, 
the informer said he needed it because he was 
sick, the defendant took him to a man named 
Green who supplied morphine to the informer 





10. U. S. vo. Abdallah, 149 F. (2d) 219; U.S. v. Lindenfeld, 142 F. (2d) 
829; Ratigan v. U. S., 88 F. (2d) 219; U.S. v. Wray, 8 F. (2d) 429. 
11. Butts v. U. S., 273 Fed. 35, 18 A. L. R. 143. 
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upon receiving money directly from him. The 
defendant did not engage in the actual trans- 
action. The court stated that defendant “never 
conceived any intention of committing the of- 
fense prosecuted, or any such offense, and had 
not the means to do so; and the fact that the 
officers of the government incited and by per- 
suasion and representation lured him to commit 
the offense charged, in order to entrap, arrest 
and prosecute him therefor, is and ought to be 




















































fatal to the prosecution, and to entitle the This 
accused to a verdict of not guility.” the mi 
The primary duty of a law enforcement officer § .j.ns. 
is to prevent, not to punish, crime, and where two p 
the criminal] design does not originate with the - 
accused but is conceived in the mind of the gov- iti me 
ernment official, and the accused is by persua- 
sion or by deceitful representation or by in- § °°"°° 
ducement lured into the commission of a crimi- § i" the 
nal act, the government should be estopped from and r 
prosecution therefor.2. No one will disagree § Plex! 
with that concept. But if the accused has crimi- 
nal propensities, and he has been known in the 
past to have committed criminal acts, there is no 
injustice if, in order to protect the interests of 1. 7 
others, a trap is set into which he walks of his ns 
own volition. wu 
No one questions the fact that justice must be P 
meted out in accordance with established legal 
procedures, in order to protect the innocent. 2, T 
But these established procedures should be 2 
understood clearly by the law enforcement of- R 
ficer, so that the rights of law abiding citizens a 
are not jeopardized by the depredations of one i. 






who is not so concerned with the rights of others. 
The ice the officer treads on is not always as thin 
as he suspects. There is usually a way to trap 
the offender without affording him the defense 
of entrapment. 


12. Newman v. U. S., 299 Fed. 128. 
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Each group was flown to and from Washington in air- 
craft from Naval Reserve Air Stations under the 
cognizance of the Chief of Naval Air Reserve Training. 

The ten groups represented all continental naval dis- 
tricts except the Fourth, Fifth and Sixth. Plans are 
being formulated to authorize similar group training 
duty this fall for interested Naval Reserve Law Com- 
pany personnel in these districts. When available, in- 
formation as to this planned duty will be disseminated 
through the Naval Reserve Law Program Officers of 
these districts. 
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EXTRA-JUDICIAL CONFESSIONS AND 
ADMISSIONS AS EVIDENCE IN 


COURTS-MARTIAL 


This article presents a comprehensive study of 
the military law relating to confessions and admis- 
sions. Because of its length it will be published in 
two parts. Sections 1-5 will be presented in this 
issue and sections 6-13 in the September issue. 
It is hoped that this article will furnish all who are 
concerned with the administration of military justice 
in the naval service a valuable tool for instructional 
and reference purposes in this important but com- 
plex field of the law. 
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“A deliberate, voluntary 
confession of guilt is 
among the most effec- 
tive proofs in the law.” 3 
“There is no branch of 
the law of evidence, says 
Dean Wigmore, in such 
* * * confusion as that 
relative to confes- 
sions.” ? 


HE FOLLOWING DISCUSSION is based 
on the rules of paragraph 140a of the Manual 
for Courts-Martial, United States, 1951, and 
illustrates their application by reference to per- 
tinent Court of Military Appeals cases. Para- 

: 1. U. S. v. Monge, 1 USCMA 95, 97, 2 CMR 1, 3. 
2. U. S. v. Webb, 1 USCMA 219, 221, 2 CMR 125, 127. “ ‘There is 
no branch of the law of Evidence,’ said Chief Justice Sherwood, 


three generations ago [State v. Patterson, 73 Mo. 695, 705], ‘in 
such inextricable confusion as that relative to confessions.’ This 
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graph 140a deals with an accused’s voluntary 
extra-judicial confession or admission as evi- 
dence in courts-martial. As one of the excep- 
tions to the rule against hearsay, such evidence 
is admissible under certain safeguards; on the 
other hand, this evidence is not sufficient for 
conviction but requires corroboration. 


1. TERMINOLOGY. 


a. “A confession is an acknowledgment of 
guilt, whereas an admission is a self-incrimina- 
tory statement falling short of an acknowledg- 
ment of guilt.’”* The distinction bears on the 
burden placed on the government in introducing 
each in evidence. In offering evidence of a con- 
fession in a court-martial, the prosecution is or- 





confusion is due chiefly to the competition of the different tests 
and the judicial fluctuations between them.” (3 Wigmore on 
Evidence, 3d ed., § 831.) 

3. Par. 140a MCM 1951. 










dinarily required to show affirmatively that the 
accused exercised his free will in making the 
conféssion and that he was advised of his right 
against self-incrimination. ‘However in the 
case of an admission, no similar showing is re- 
quired, unless there is some affirmative indica- 
tion of involuntariness.”* The answer to the 
question whether a statement is a confession or 
an admission requires a study of the facts of 
the particular case. “No attempt has been made 
[in the Manual] to draw any strict line between 
what may be considered an admission as distin- 
guished from a confession in any particular case. 
If it is apparent that a person’s statement, al- 
though self-incriminatory, does not amount to 
an acknowledgment of guilt of an offense in the 
light of all the circumstances in the case such a 
statement may be considered a mere admis- 
sion.” > 

To illustrate, an accused “was charged with 
the wrongful possession of heroin. There- 
fore, * * * his statement to the effect that he 
was in the house ‘to get a “fix,” ’ although ob- 
viously inculpatory, fell far short of a confession 
of guilt. It must, therefore, be treated as 
amounting to no more than an admission, and 
certainly not as a confession.” ® Ina homicide 
case, the accused responded to a question by 
military police with the statements that they had 
“shot at the man.” Before the Court of Mili- 
tary Appeals, the appellate defense counsel con- 
ceded that the statements “did not constitute 
confessions but amounted only to admissions.” * 

A seemingly harmless statement may be in- 
criminatory under the circumstances. A sol- 
dier was asked by investigators to identify his 
belongings among clothing hung on pegs by the 
occupants of ahut. He complied ; subsequently, 
marihuana was found in the overcoat which he 
had identified.* A statement may be an admis- 
sion of one of the elements of the crime or a 
fact subsidiary to the proof of these elements. 
“It is the practical relation of the statement to 
the government’s case which is crucial, not its 
theoretical relation to the definition of the 
offense.” ° 

Without admitting all the elements of the 
principal offense charged, an accused’s extra- 
judicial statement might confess a lesser in- 





4. U. S. vo. Wilson, 2 USCMA 248, 254, 8 CMR 48, 54; also U. S. 
v. Josey, 3 USCMA 767, 772, 14 CMR 185, 190, and par. 140a 
MCM 1951. 

- Legal and Legislative Basis, MCM 1951, p. 215. 

. U.S. v. Seymour, 3 USCMA 401, 402, 12 CMR 157, 158. 

. U. S. vo. Wilson, 2 USCMA 248, 254, 8 CMR 48, 54. 

. U. S. vo. Taylor, 5 USCMA 178, 17 CMR 178. 

- Smith v. U. S., 348 U. S. 147, 155. See U.S. v. Borner, 3 USCMA 
306, 311, 12 CMR 62, 67; U. S. v. Villasenor, 6 USCMA 3, 9, 

19 CMR 129, 135. 


ocoomounav 








cluded offense. It is submitted that such sta‘e. 
ment should be subject to the rules relative tc a 
confession; in other context, the Court of -Mili- 
tary Appeals has held that lesser includad 
offenses are “charged” within the principal 
offense.*° 

Admissions may occur in exculpatory state. 
ments. When questioned, an accused or suspect 
may try to give a harmless explanation; but lis 
statement may contain, nevertheless, the admis- 
sion of a fact which is an essential element of te 
crime alleged. Thus, a person suspected of 
bribery may try to explain the transaction as a 
loan. In doing so, he admits the passing of 
money—a vital element of the offense of which 
he is suspected." 

Statements made by an accused prior to the 
alleged offense may be highly incriminatory; 
they are sometimes called “admissions before 
the fact’; but the rules of evidence for such 
statements of the accused made before or during 
the crime charged are different from those for 
admissions after the fact. This discussion 
deals with the latter except where noted other- 
wise. 

b. An accused’s confession or admission made 
prior to his trial is referred to as extra-judicial. 
The rules relating to such extra-judicial state- 
ments are, in certain respects, different from the 
rules regarding an accused’s self-incrimination 
through plea, testimony or otherwise before the 
court trying him.” This article deals with ex- 
tra-judicial confessions and admissions unless a 
different meaning is indicated. 


2. THE PERTINENT STATUTORY PROVISIONS. 


a. The principal statutory provision. Article 
31 of the Uniform Code of Military Justice, 50 
USC 602, reads as follows: 


“(a) No person subject to this code shall 
compel any person to incriminate himself 
or to answer any question the answer to 
which may tend to incriminate him. 


10. U. S. v. Clark, 1 USCMA 201, 205, 2 CMR 107, 111. 

11. See Opper v. U. S., 348 U. S. 84; U. S. v. Josey, 3 USCMA 767, 
773, 14 CMR 185, 191. The exculpat t is not bindi 
on the Government, but may well be sufficient to raise an issue 
requiring instructions by the law officer; U. S. v. Johnson, 3 
USCMA 209, 213, 11 CMR 209, 213; U. S. v. Hughes, 5 USCMA 
374, 378, 17 CMR 374, 378. 

12. Par. 140a at p. 252, and par. 1406 MCM 1951; Smith v. U. S., 
348 U. S. 147, 155; U. S. v. Villasenor, 6 USCMA 3, 11, 19 CMR 
129, 137. 

13. Par. 140a at p. 252; app. 8a at p. 509 MCM 1951. See U. S. ov. 
Lucas, 1 USCMA 19, 23, 1 CMR 19, 23 (plea of guilty). For 
examples of judicial confessions and admissions, see U. S. v. 
Hatchett, 2 USCMA 432, 437, 9 CMR 112, 117; U. S. v. Wellman, 
4 USCMA 348, 352, 15 CMR 348, 352; U. S. v. Shelton, 4 USCMA 
352, 354, 15 CMR 352, 354; and U. S. v. Jester, 4 USCMA 660, 
663, 16 CMR 234, 237. As to stipulations, see par. 1546 and 
app. 8a at p. 510 MCM 1951; also U. S. v. Garcia, 5 USCMA 838, 

17 CMR 88. 
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“(b) No person subject to this code shall 
interrogate, or request any statement from, 
an accused or a person suspected of an of- 
fense without first informing him of the 
nature of the accusation and advising him 
that he does not have to make any statement 
regarding the offense of which he is accused 
or suspected and that any statement made 
by him may be used as evidence against 
him in a trial by court-martial. 

“(c) No person subject to this code shall 
compel any person to make a statement or 
produce evidence before any military 
tribunal if the statement or evidence is not 
material to the issue and may tend to de- 
grade him. 

“(d) No statement obtained from any 
person in violation of this article, or 
through the use of coercion, unlawful in- 
fluence, or unlawful inducement shall be 
received in evidence against him in a trial 
by court-martial.” 


The regulatory implementation of Article 31 
in the Manual is based on the President’s 
authority to prescribe rules, found in Article 36 
of the Code, 50 USC 611.“ Further, in regard 
to extra-judicial statements, 18 USC 3481 © is 
pertinent insofar as it relates to courts of 
inquiry. 

b. Article 31 (d) of the Code, “in its prohibi- 
tion against the consideration by a court-martial 
of statements obtained through the use of coer- 
cion, unlawful influence or unlawful induce- 
ment, embodies a Congressional intention to re- 
move all doubt that servicemen should have the 
benefit of all elements of the right against self- 
incrimination guaranteed by the Fifth Amend- 
ment.” '* The right here involved “flows, 








14. “Art. 36. President may prescribe rules. 
“‘(a) The procedure, including modes of proof, in cases before 
courts-martial, courts of inquiry, military commissions, and other 
military tribunals may be prescribed by the President by regu- 
lations which shall, so far as he deems practicable, apply the 
principles of law and the rules of evidence generally recognized 
in the trial of criminal cases in the United States district courts, 
but which shall not be contrary to or inconsistent with this code. 
“(b) All rules and regulations made in pursuance of this 
article shall be uniform insofar as practicable and shall be 
reported to the Congress.” 
See U. S. v. Seymour, 3 USCMA 401, 403, 12 CMR 157, 159. 
>. “§ 3481. Competency of accused. 

“In trial of all persons charged with the commission of offenses 
against the United States and in all proceedings in courts- 
martial and courts of inquiry in any State, District; Possession 
or Territory, the person charged shall, at his own request, be a 
competent witness. His failure to make such request shall not 
create any presumption against him.” 

105, Servicemen’s Readjustment Act of 1944, 


_ 


See also sec. 

38 USC 693e. 
16. U. S. vo. Josey, 3 USCMA 767, 777, 14 CMR 185, 195; also 
U. S. v. Monge, 1 USCMA 95, 99, 2 CMR 1, 4; U. S. v. Rosato, 
3 USCMA 143, 145, 11 CMR 143, 145; U. S. v. Eggers, 3 USCMA 
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through Congressional enactment from the Con- 
stitution of the United States.” *7 See also para- 
graph 150b of the Manual. 

“Consideration of the general problem re- 
quires an understanding of the policies under- 
lying the exclusion of involuntary admissions 
and confessions from evidence. Traditionally 
the rationale for exclusion in such cases was 
untrustworthiness of statements secured 
through coercion. See United States v. Monge, 
[1 USCMA 95, 2 CMR 1]; Wigmore, [Evidence, 
3d ed.] §822. However, the decisions of the 
Supreme Court have overflowed this rationale 
and some time ago began to consider the recep- 
tion in evidence of coerced statements in terms 
of a violation of the privilege against self-in- 
crimination, and thus of ‘due process.’ Brown 
Vv. Mississippi, 297 US 278 * * *.”»® Accord- 
ingly, the Court of Military Appeals found the 
rights “* * * not to be compelled to incriminate 
himself; to have involuntary confessions ex- 
cluded from consideration * * *” included in 
the pattern of “military due process.” The 
Court concluded that Article 31, in its total 
effect, particularly because of subdivision (b), 
“confers rights far beyond those normally 
granted by the privilege against self incrimina- 
tion.” * 

c. “The very importance of the privilege 
[against self-incrimination] requires that it be 
liberally construed in favor of the accused.” 


3.. GROUPING OF RULES. 
Considering the chronological sequence in 





191, 195, 11 CMR 191, 195; and U. S. v. Taylor, 5 USCMA 178, 
180, 17 CMR 178, 180. 

17. U. S. vw. Welch, 1 USCMA 402, 408, 3 CMR 136, 142; also par. 
1506 MCM 1951. 

18. U. S. v. Josey, 3 USCMA 767, 777, 14 CMR 185, 195. 

19. U.S. v. Clay, 1 USCMA 74, 77, 1 CMR 74, 77. 

20. U. S. v. Williams, 2 USCMA 430, 432, 9 CMR 60, 62; also 
U. S. v. Eggers, 3 USCMA 191, 195, 11 CMR 191, 195; Sub- 
division (b) of Article 31 establishes that, in the situations 
dealt with therein, an accused or suspect 

(1) does not have te make any statement regarding the 
offense of which he is accused or suspected, 

(2) must be advised of this right, 

(3) must be informed of the nature of the accusation, and 

(4) must be advised that any statement made by him may 
be used as evidence against him in a trial by court-martial; 
further, and subject to additional rules of evidence concerning, 
e. g., the requirement of corroboration, it follows from #(4) 
that 

(5) any statement made by the accused may be used as evidence 
against him in a trial by court-martial. 

In the situations dealt with in subdivision (b), the right out- 
lined in #(1) above goes beyond the right of a person under 
the Constitution and subdivision (a) of Article 31 to refrain from 
answering a question the answer to which may tend to in- 
criminate him. Consequently, in situations falling under sub- 
division (b), an advice that the accused need not answer a 
question the answer to which might tend to incriminate him, is 
not advice in accordance with Article 31 (b), but advice in direct 
violation of Article 31(b); see U. S. v. Williams, supra. 

21. U. S. v. Welch, 1 USCMA 402, 406, 3 CMR 136, 140. 





which the rules relating to extra-judicial con- 
fessions and admissions first become operative, 
the provisions may be divided into three groups: 


(1) Those controlling the situation in 
which the self-incriminatory statement is 
being made; 

(2) those governing admissibility and 
consideration of evidence of the accused’s 
extra-judicial statement in the court-mar- 
tial trying him; and 

(3) those entering the review of the case. 


Following paragraph 140a of the Manual, this 
article brings the second group into focus; it 
discusses the others in their relations to that 
group. 


4. LIST OF INADMISSIBLE STATEMENTS. 


In regard to certain statements a person may 
‘ have made, subdivision (d) of Article 31 pro- 
hibits their admission in evidence against him 
in a trial by court-martial; these are the state- 
ments: 

(1) Statements which a person subject 
to the Code obtained from him by compel- 
ling him to incriminate himself or to answer 
any question the answer to which could tend 
to incriminate him (subdivision (d) in con- 
junction with (a)); 

(2) statements which a person subject 
to the Code obtained from him by interro- 
gating, or requesting any statement from, 
him at a time when he was an accused or 
suspected of an offense without first 

(a) informing him of the nature of 
the accusation, and 

(b) advising him that he does not 
have to make any statement regarding 
the offense of which he is accused or 
suspected, and 

(c) advising him that any state- 
ment made by him may be used as 
evidence against him in a trial by 
court-martial (subdivision (d) in con- 
junction with (b)); 

(3) statements which a person subject 
to the Code obtained from him by com- 
pelling him to make a statement before any 
military tribunal if the statement was not 
material to the issue and might tend to 
degrade him (subdivision (d) in conjunc- 
tion with (c)) ; 





22. Subdivision (c) is outside the scope of this discussion and will 
not further be dealt with herein because it prohibits compulsory 
self-degrading statements only if they are not material to the 
issue; but confessions and admissions may always be regarded 
as material in this sense; they are within the protection granted 
by subdivision (a) rather than (c). Besides, the legislative his- 
tory indicates that the wording of subdivision (c) of the bill 





(4) statements obtained from him 
through the use of coercion, unlawful in- 
fluence, or unlawful inducement (subdi- 
vision (d)). 


a. As subdivision (d) does not use the word 


Excep 
ducer 
darin 
obtair 
sions. 






















“other” in front of the word “coercion,” the : = 
statements proscribed by subdivision (a) are < ‘ia 
declared inadmissible in subdivision (d) not §j ° prs 
only by the exclusion of statements obtained “in Ho aa 
violation of this article” but also by the exclu- at 
sion of statements obtained “through the use of be : tte 
coercion, unlawful influence, or unlawful in- C i ‘ 
ducement.” Paragraph 140a of the Manual fev ey" 
recognizes this by stating that “[o]btaining the toaq 
statement in violation of Article 31” is one of 

the “instances of coercion, unlawful influence, 

and unlawful inducement in obtaining a con- 
fession or admission.” ** On the other hand, the 
categories of statements declared inadmissible 
by subdivision (d) extend beyond the scope of : 
those proscribed by the preceding subdivisions. : 
For instance, statements proscribed by the pre- The: 
ceding subdivisions are statements obtained by mine 
a “person subject to this code”; but there is no ned 





such limitation in that part of subdivision (d) 
which declares inadmissible statements ob- 
tained “through the use of coercion, unlawful 
influence, or unlawful inducement.” This part 
of subdivision (d), therefore, also includes state- 
ments obtained through coercion by other per- 
sons, e. g., a State or foreign civil police officer. 

The legislative history of the Uniform Code 
of Military Justice confirms the foregoing. 
When the bill was introduced in Congress, sub- 
division (d) of Article 31 read: 

“(d) No statement obtained from any 
person in violation of this article or by any 
unlawful inducement shall be received in 
evidence against him in a trial by court- 
martial.” ** 

























was changed in order to limit application of the subdivision to 
the trial stage as distinguished from the investigation stage 
(Hearings Before a Subcommittee of the Committee on Armed 
Services, House of Representatives, S8ist Cong., Ist sess., on 
H. R. 2498, pp. 574, 983, 985, 1264). Subdivision (c) as enacted, 
nevertheless, applies to the investigative stage as far as courts 
of inquiry conduct the investigation; and its rule is understood 
to apply in other investigations through regulations to this 
effect; secs. 0309 (1), 0406g NS MCM. 

23. For somewhat different analyses of subdivision (d), see two “‘con- 
curring in the result” opinions in U. S. v. Gibson, 3 USCMA 746, 
765, 14 CMR 164, 183 and U. S. v. Josey, 3 USCMA 767, 780, 14 
CMR 185, 198. The Manual mentions a statement obtained in 
violation of subdivision (b) as an instance of coercion, unlawful 
influence or unlawful inducement although lack of warning in 
violation of subdivision (b) renders the statement inadmissible 
regardless of whether or not the lack of warning was the cause 
of obtaining the statement. 

24. H. R. 2498, 81st Cong., Ist sess.; Hearings Before a Subcommittee 
of the Committee on Armed Services, House of Representatives, 

USCMA 219, 222, 2 CMR 125, 128. 
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Except for the words “or by any unlawful in- 
ducement,” the subdivision was limited to de- 
claring inadmissible in evidence statements 
obtained in violation of the preceding subdivi- 
sions. Subsequently, the question of applying 
or extending Article 31 so as to exclude state- 
ment obtained through coercion by civil police 


officers was raised in hearings before a subcom- | 


mittee of the Committee on Armed Services, 
House of Representatives, but no definite action 
wis taken.2> This, however, did not end the 
mutter. When the Subcommittee of the Senate 
Committee on Armed Services held hearings a 
few weeks later, it was faced with the answers 
to a questionnaire which contained the question: 


“9. Proposed A. W. 31 excludes a con- 
fession forced by military personnel but not 
one forced by outsiders such as police au- 
thorities. Do you think this adequately 
protects the privilege against self-incrimi- 
nation?” *¢ 


The answers were: “Yes, 74; no, 547.” 27 A few 
minutes later, the Judge Advocate General of 
the Army proposed that: 


“Article 31 (d) * * * [be] amended as 
follows: 


“*No statement obtained from any per- 
son through the use of unlawful coercion or 
unlawful influence in any manner whatso- 
ever shall be received in evidence against 
him in a trial by court-martial.’ 

“Article of war 24 provides that no per- 
son shall be compelled to incriminate him- 
self and renders inadmissible any state- 
ment, admission, or confession which is 
involuntarily given no matter whether the 
person who obtained the statement is sub- 
ject to military law or not. 

“T am afraid that Article 31 (d) of H. R. 
4080 might be construed to render admis- 
sible a confession obtained by civilian police 
under circumstances which might be con- 
strued as coercion but which do not con- 
stitute ‘unlawful inducement’ in the State 
or foreign country where the statement was 
obtained. It would clearly render admis- 
sible a coerced confession obtained by 
foreign police if the coercion were lawful 
in the foreign country. 

“The amendment I am proposing would 





25. Hearings (cited in footnote 24), pp. 991-992. 

26. Hearings Before a Subcommittee of the Committee on Armed 

Services, United States Senate, 8ist Cong., Ist sess., on S. 857 
and H. R. 4080, p. 221. 

7. Hearings (cited in footnote 26), pp. 221, 223. 
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cure the defect and remove any am- 
biguity.” ** 

Thereupon, the Senate Committee changed sub- 
division (d) as subsequently enacted ; its report 
explained the change as follows: 

“Although under the rules of evidence a 
statement obtained from a person by coer- 
cion by civil authorities could not be used 
against that person in a trial by court- 
martial, the committee decided to specifi- 
cally incorporate this rule by the amend- 
ment to this subdivision.” *° 


b. That part of subdivision (d) or Article 31 
which relates to statements obtained through 
the use of coercion, unlawful influence, or un- 
lawful inducement is further explained in para- 
graph 140a of the Manual by a list of “[s]ome 
instances of coercion, unlawful influence, and 
unlawful inducement in obtaining a confession 
or admission” ; these are the seven categories of 
examples: 

“T1] Infliction of bodily harm, including 
prolonged questioning accompanied by dep- 
rivation of the necessities of life, such as 
food, sleep, or adequate clothing. 

“T2] Threats of bodily harm. 

“T3] Imposition or confinement, or dep- 
rivation of privileges or necessities, be- 
cause a statement was not made by the 
accused, or threats of the same if a state- 
ment is not made by him. 

“T4] Promises of immunity or clemency 
with respect to an offense allegedly com- 
mitted by the accused. 

“T5] Promises of substantial reward or 
benefit, or threats of substantial disadvan- 
tages, likely to induce a confession or ad- 
mission from the particular accused. 

“(6] During an official investigation 
(formal or informal) in which the accused 
is a person accused or suspected of the of- 
fense, obtaining the statement by interroga- 
tion or request without giving a prelimi- 
nary warning of the right against self-in- 
crimination—except when the accused was 
aware of that right and the statement was 
not obtained in violation of Article 31b. 

“T7] Obtaining the statement in viola- 
tion of Article 31.” 


The Manual uses the phrase “not voluntary” 
to describe collectively confessions and admis- 
sions obtained through the use of coercion, un- 
lawful influence, or unlawful inducement, in- 
cluding any violations of subdivisions (a) and 





28. Hearings (cited in footnote 26), pp. 265, 268. 
29. Senate Report No. 486, 8ist Cong., Ist sess., p. 16. 


(b).” The consequence (i. e., inadmissibility 
as evidence under subdivision (d)) is the same 
for any statement which is “not voluntary” in 
this sense. In addition, it is sometimes difficult 
to distinguish between coercion and unlawful 
inducement; and questioning without warning 
may well amount to coercion or unlawful induce- 
ment in a particular case“ while, in another 
case, the accused may be aware of his rights and 
lack of warning does not influence him at all. 
These considerations may be among the reasons 
for using a single phrase to describe situations 
which may be quite different, such as obtaining 
a confession through cruel beating and obtain- 
ing a confession during an official investigation 
in the absence of any threat or violence without 
the warning required by subdivision (b). The 
factual elements constituting a violation of one 
or the other part of Article 31 may be so differ- 
ent that, in regard to 
“every military confession, there must be 
two inquiries. First, was the accused prop- 
erly warned, and second, was the confes- 
sion obtained as a result of coercion, un- 
lawful influence or unlawful induce- 
ment?” 
Accordingly, the following discussion distin- 
guishes between these two issues. 


5. COERCION AND UNLAWFUL INDUCEMENT. 


Insofar as subdivision (d) declares inadmis- 
sible any statement obtained in violation of sub- 
division (a) or through the use of coercion, un- 
lawful influence or unlawful inducement, sub- 
division (d) relates to statements in regard to 
which some means of compulsion, coercion, un- 
lawful influence or unlawful inducement was an 
effective cause of obtaining the statement.** 


30. Par. 140a at p. 249. 

31. U. S. v. Welch, 1 USCMA 402, 408, 3 CMR 136, 142 (“* * * peti- 
tioner was, in effect, compelled to incriminate himself.”’) U. S. v. 
Rosato, 3 USCMA 143, 147, 11 CMR 143, 147. 

32. U. S. v. Williams, 2 USCMA 430, 433, 9 CMR 60, 63. 

33. “A confession or admission of the accused is not rendered in- 
admissible by a promise or threat which was not an effective 
cause of obtaining the statement. Therefore, a promise or threat 
which, because of intervening circumstances, had ceased to oper- 
ate upon the mind of the accused at the time he made the 
statement in question will not affect the admissibility of the 
statement, and, ordinarily, a statement of the accused need not 
be excluded because it happened to have been made after a 
promise of advantage or threat of disadvantage which was of a 
trivial or insubstantial nature in the light of the known conse- 
quences of making the statement. 

“The fact that a confession or admission, otherwise admissible, 
was made to an investigator during an investigation of the offense 
does not make the confession or admission inadmissible.” (Par. 
140a MCM 1951.) 

“A mere admonition to tell the truth could hardly vitiate a 
confession it might produce. Sparf and Hansen v. U. S., 156 
U. S. 51, 54-56 * * *.” (U. S. v. Colbert, 2 USCMA 3, 6, 6 
CMR 3, 6.) See U. S. v. Borner, 3 USCMA 306, 311, 12 CMR 

62, 67 (alleged advice that making a statement would probably 


a. Compelling a person to testify may be law- 
ful; * but compelling a person to incriminate 
himself or to answer any question the answer to 
which may tend to incriminate him is prohibited 
by subdivision (a). “Compulsion may be either 
physical or mental” ; * it may be force or a threat 
of force and includes moral pressure. The 
Manual emphasizes: “No hard and fast rules 
for determining whether a confession or admis- 
sion was voluntary are here prescribed” ; * thie 
Court of Military Appeals uses the test whether 
the accused had the free choice, the “mental 
freedom,” to refuse to answer the question 
asked.* In a situation in which the accused, 
when questioned, was then accused or suspected 
of an offense, the test is rephrased (because of 
his rights under subdivision (b) of Article 31) 
as to whether he had a free choice between 
speaking and remaining silent in regard to the 
offense of which he was accused or suspected.” 
The fact that an accused was advised of his 
rights under under subdivision (b) does not ex- 
clude the possibility that Article 31 was violated 
before or after that advice was given; the warn- 
ing may have been a “hollow ritual.” “” 

b. In military life, an order may amount to 
compulsion and is unlawful insofar as it con- 
flicts with the protection against compulsory 
self-incrimination : 

























“fThe accused or suspect] may not be com- 
pelled, by military orders carrying the awe- 
some sanctions of the 90th Article [of the 


help the accused, regarded as insufficient to destroy voluntari- 
ness) and U. S. v. Fair, 2 USCMA 521, 529, 10 CMR 19, 27, in- 
volving confinement in segregation, repeated questioning and 
an incident in which—some seven days before the inculpatory 
statement—water was thrown in the accused’s face. 

It could be argued that the rules and illustrations in Bram ov. 
U. S., 168 U. S. 532, 549, 552, 559 would lead to a different result 
in several of the cases; but Article 31 (b) of the Code is here 
and now the controlling statutory provision; it does not prohibit 
questioning absolutely; it requires a warning to precede an inter- 
rogation. 

A claim that nervousness on the part of the accused, “plus 
the presence of officers, produced mental compulsion” rendering 
the confession involuntary was rejected by the Court of Military 
Appeals in U. S. v. Hagelberger, 3 USCMA 259, 262, 12 CMR 
15, 18. 

“The fact that an accused is easily led or is of low mentality 
does not make his statements inadmissible.” (U.S. v. Vigneault, 
3 USCMA 247, 255, 12 CMR 3, 11.) 

34. See Articles 46 and 47 UCMJ, 50 USC 621 and 622. 

35. U. S. v. Collier, 1 USCMA 575, 577, 5 CMR 3, 5. 

36. U. S. v. Welch, 1 USCMA 402, 407, 3 CMR 136, 141. 

37. Par. 140a at p. 249. 

38. U. S. v. Welch, 1 USCMA 402, 408, 3 CMR 136, 142; also U. S. v. 
Collier, 1 USCMA 575, 578, 5 CMR 3, 6, and U. S. v. Webb, 1 
USCMA 219, 222, 2 CMR 125, 128. 

39. U. S. v. Josey, 3 USCMA 767, 773, 14 CMR 185, 191. 

40. “The warning at that time was a hollow ritual. After obtaining 
illegally the necessary information to convict the accused, the 
Government agents then informed him he need not talk. Trapped 
by his own admission of guilt, he was confronted with a hopeless 
choice.” (Concurring-in-the-result opinion in U. S. v. Taylor, 
5 USCMA 178, 185, 17 CMR 178, 185.) 
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Code, 50 USC 684], or otherwise to furnish 
a necessary evidential fact.” “ 


Ordinarily, complying with a request does not 
amount to compulsion, but the circumstances 
may well indicate otherwise.*? 

ce. The Manual’s list of “instances of coercion 
unlawful influence, and unlawful inducement” 
includes the following : 


“Promises of immunity or clemency 
with respect to an offense allegedly com- 
mitted by the accused. 

“Promises of substantial reward or bene- 
fit, or threats of substantial disadvantages, 
likely to induce a confession or admission 
from the particular accused.” “ 


The particular accused may be innocent or 

guilty; and the impact of a promise upon the 

will of an innocent person and its effects upon 
the mind of a guilty person may be quite dif- 

ferent. Generally, it will be easier, through a 

promise, to sway a guilty person to make a con- 

fession than to cause an innocent person to 
confess. It could be argued that a promise falls 
into the forbidden class if it is substantial 
enough to cause the particular suspect or ac- 
cused to confess.* The Court of Military Ap- 
peals, however, has ruled that a promise 
amounts to unlawful influence only where it 
would constrict the will of an accused to such 
an extent that he would be “induced to confess 
guilt of a serious crime which he did not 

commit.” * 

41. U. S. vo. Rosato, 3 USCMA 143, 147, 11 CMR 143, 147; also U. S. v. 
Eggers, 3 USCMA 191, 194, 11 CMR 191, 194. 

42. U.S. v. Morris, 4 USCMA 209, 212, 15 CMR 209, 212. “Because of 
the effect of superior rank or official position upon one subject 
to military law, the mere asking of a question under certain 
circumstanes is the equivalent of a command.” (U.S. v. Gibson, 
3 USCMA 746, 752, 14 CMR 164, 170.) 

43. Par. 140a at p. 249 MCM, 1951. 

44. Conversely, a confession would not be excluded when made after 
a promise “which was of a trivial or unsubstantial nature in the 
light of the known consequences of making the statement’’; par. 
140a at p. 249 MCM, 1951. 

45. Emphasis supplied; U. S. v. Colbert, 2 USCMA 3, 6, 6 CMR 3, 6, 
now also U. S. v. Johnson, 5 USCMA 795, 801, 19 CMR 91, 97, 
after U. S. v. Josey, 3 USCMA 767, 773, 14 CMR 185, 191 en- 
deavored to apply both the Manual rules and the view taken 
in the Colbert case. The opinion in the Johnson case is out- 
spoken in stating its source: 

“The general rule on that subject, which we prefer to follow, 
is found in the following extracts taken from Wigmore on 
Evidence.” (Followed by quotations from sections 830 and 836 
of Dean Wigmore’s treatise.) 

The treatise proceeds on the common-law basis that 

“The principle upon which a confession is treated as some- 
times inadmissible is that under certain conditions it becomes 
untrustworthy as testimony. * * * 

“This principle of testimonial untrustworthiness being the 
foundation of exclusion, it follows that the exclusion is not 
correctly rested on certain other possible and occasionally 


plausible theories. 
““(a) ** * 
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d. Ina case presenting a question of unlawful 
influence of the kind just discussed,** the Court 
of Military Appeals observed “It is certainly 
true that the application of this provision 
[Article 31] demands some element of official- 
ity.” ** The cases there cited in support of this 
observation, however, relate to situations under 
subdivision (b), the text of which points toward 
such requirement of officiality ; see also the sixth 
category of the Manual’s list of “instances of 
coercion, unlawful influence, and unlawful 
inducement.” Promises of dropping of the 
charges, leniency or immunity relate to official 
action by their very contents; ‘** but it is sub- 
mitted that officiality is not an essential element 
at least in cases involving coercion. This con- 
clusion is supported by a recent case in which 
the victim of a theft, occupying a bunk next to 
that of the accused, slapped the latter and caused 
him to return part of the money stolen and con- 
fess the larceny; the Court of Military Appeals 
found that “any pretext of officiality is missing” 
and that Article 31 (b) was not violated but that 


“(b) A confession is not excluded because of any illegality 
in the method of obtaining it or in the speaker’s situation at 
the time of making it. * * * 

“(c) Finally, a confession is not rejected because of any 
connection with the privilege against self-incrimination.” (3 
Wigmore, Evidence, 3d ed., secs. 822, 823.) 

It is submitted that Article 31 (d) of the Code recognizes the 
principle of testimonial untrustworthiness as well as the illegality 
of the method or situation and the violation of the privilege as 
grounds of exclusion; see U. S. v. Monge, 1 USCMA 95, 97-98, 
2 CMR 1, 3-4, the first USCMA case on the subject, where the 
different principles of approach are discussed. As Article 31 (d) 
uses the terms “unlawful influence” and “unlawful inducement” 
without defining them, the Manual endeavors to explain these 
terms by way of illustrations and additional comment; par. 
140a at p. 249. Dean Wigmore recognized the possibility of 
statutory modifications of the common-law principles; see, e. g., 
sec. 831 of his treatise. 

A promise of immunity may be lawful and legally effective; 
par. 68h MCM, 1951 and JAG Instruction 5810.12 (Adoption of 
uniform procedure for granting immunity from prosecution) ; but 
distinguish U. S. v. Werthman, 5 USCMA 440, 18 CMR 64. 

U. S. v. Howell, 5 USCMA 664, 18 CMR 288, considers the fac- 
tors of inducement and its illegality, indicating that an induce- 
ment is not unlawful on the ground that it is calculated to produce 
the result eventually obtained, but that it may be unlawful on 
the ground that the promisor does not possess the power he 
promises to exercise in favor of the accused. 

46. The victim said in the presence of the accused and a CID agent: 
“If I get my money back, I don’t want to press charges against 
him [the accused].” According to the victim’s testimony, the 
CID agent said it was all right. (U. S. v. Josey, 3 USCMA 
767, 772, 14 CMR 185, 190.) 

47. U. S. o. Josey, 3 USCMA 767, 772, 14 CMR 185, 190, citing U. S. 
v. Wilson and Harvey, 2 USCMA 248, 8 CMR 48, and U. S. v. 
Gibson, 3 USCMA 746, 14 CMR 164, 

48. The Manual requires that the promise was an effective cause 
of the self-incrimination. Consequently, the suspect must have 
believed that the promisor could effectuate his promise. In 
theft cases, the situation may be so that the suspect believes 
that an official invetigator, a superior, or the victim can fulfill 

his promise. In any event, according to the opinion of the 

Court of Military Appeals in the Johnson case, supra, the 

promise must have been such that it would induce even an 

innocent person to confess a serious crime he did not commit. 
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Article 31 (a) was violated.® It might be 
argued that subdivision (a) reflects the pro- 
tection against self-incrimination under the 
Fifth Amendment and that the latter relates 
only to situations in which a person is called as 
a witness in an investigation or trial.°° Never- 
theless, admission of evidence of a confession 
obtained through beating would violate due 
process—no matter who administered the 
beating. 

e. The mere fact that the accused was in cus- 
tody or confinement at the time of making the 
statement does not render it inadmissible.“ In 
the federal courts, a judicially created rule of 
evidence, called the “McNabb rule,” applies to 
the effect that confessions may not be admitted 
in evidence “where they were the plain result 
of holding and interrogating persons without 
carrying them ‘forthwith’ before a committing 
magistrate as the law commands,” regardless of 
whether or not the “confession is the result of 
torture, physical or psychological.” * The rule 
intends to prevent the “use by the government 
of the fruits of wrongdoing by its officers.” * 

The Court of Military Appeals found the Mc- 
Nabb rule “[e]ntirely inapplicable” in the set- 
ting of a particular case.** The third illustra- 
tion in the Manual’s list of “instances of 
coercion, unlawful influence, and unlawful in- 
ducement” seems to be related: “Imposition 
of confinement * * * because a statement was 
not made by the accused * * *.”* Consid- 
ering that the Manual’s list of “some in- 
stances” is merely illustrative, evidence of 
a confession is regarded to be inadmissible 
a fortiori where it is induced through pro- 
longed detention after apprehension beyond the 
time “until proper authority may be notified” * 
and order the suspect into arrest or confinement. 
The third illustration in the Manual’s list of 
seven instances appears to represent a rather 
rare situation because apprehension and confine- 
ment of a person suspected of a serious offense 
may be required under the circumstances ” 





49. U. S. vo. Trojanowski, 5 USCMA 305, 310, 17 CMR 305, 310; 
also U. S. v. Sapp, 1 USCMA 100, 2 CMR 6. 

50. See U. S. v. Welch, 1 USCMA 402, 405, 3 CMR 136, 139. 

51. U. S. v. Vigneault, 3 USCMA 247, 257, 12 CMR 3, 13. 

52. Upshaw ov. U. S., 335 U. S. 410, 411, 413; first pronounced in 
McNabb v. U. S., 318 U. S. 332. The “law” referred to may 
now be found in Rule 5 of the Federal Rules of Criminal Pro- 
cedure. 

53. Upshaw vo. U. S., 335 U. S. 410, 413. 

54. U. S. ov. Moore, 4 USCMA 482, 485, 16 CMR 56, 59. But see 
also U. S. v. Bayer et al., 331 U.S. 532, 539. 

55. Par. 140a at p. 249. 

56. Article 9 (e) UCMJ, 50 USC 563 (e). 

57. See Article 10 UCMJ, 50 USC 564, and pars. 186, 20c and 22 
MCM, 1951. 











without being a tool for inducing a confession, 

f. Subdivision (d) declares inadmissible 
statements obtained, inter alia, in violation of 
subdivision (a) or through coercion etc., while 
subdivision (a) does not use the word “state- 
ments” in proscribing compulsory self-incrimi- 
nation. In this respect, the Court of Military 
Appeals uses the test—applicable equally to sub- 
divisions (a) and (d)—whether the incrimi- 
natory act required the accused to use his mental 
and physical faculties (such as speaking and 
writing require him to do) and so actively to 
participate in supplying evidence against him- 
self..° The Court said that the privilege 
amounts “to do and say nothing which might 
operate to provide evidence against him.” ** In 
the first case of this kind, an accused was ques- 
tioned in regard to an offense and ordered to 
submit samples of his handwriting ; the accused 
refused and was convicted of willful disobedi- 
ence; but the Court of Military Appeals upheld 
the accused’s contention that the order was, in 
fact, an invasion of his right against compulsory 
self-incrimination. Certain provisions of para- 
graph 150) of the Manual were held to be in- 
effective insofar as they are not in accord here- 
with.© 

On the other hand, the privilege against com- 
pulsory self-incrimination is not regarded to be 
involved where the accused is not compelled to 
produce or compose the evidence through the 
active use of his mental and physical faculties. 
To illustrate, the Court mentioned “the taking 
of a fingerprint, placing a foot in a track, an 
examination for scars, forcibly shaving a man or 
trimming his hair, requiring him to grow a 
beard, or try on a garment” “ as instances which 
do not require an affirmative conscious act on the 
part of the individual. Also, examination of 
body fluid taken through ordinary medical 
methods from the accused when unconscious or 
furnished by the accused in obeying an order 
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58. U. S. v. Rosato, 3 USCMA 143, 147, 11 CMR 143, 147; also 
U. S. v. Eggers, 3 USCMA 191, 198, 11 CMR 191, 198; U. S. v. 
Greer, 3 USCMA 576, 578, 13 CMR 132, 134 (voice identification) ; 
further U. S. v. Morris, 4 USCMA 209, 212, 15 CMR 209, 212; 
but see U. S. v. Dupree, 1 USCMA 665, 669, 5 CMR 93, 97. 

59. U.S. v. Morris, at p. 214. 

60. Relative to handwriting and voice identification. The application 
of subdivision (a) to evidence other than statements and the ex- 
clusion of that evidence under subdivision (d), however, relate 
only to cases involving compulsion. Subdivision (b) is not re- 
garded as violated, and subdivision (d) is not regarded as requiring 
exclusion, where evidence other than statements, e. g., a hand- 
writing speci is obtained without warning (U. S. v. Ball, 
6 USCMA 100, 19 CMR 226) unless the evidence is equivalent to 
language, a physical response, such as a gesture pointing to an 
object in answer to an inquiry (U. S. v. Holmes, 6 USCMA 151, 
19 CMR 277). 

61. U.S. vo. Rosato, at p. 147. 
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was not regarded to violate the privilege. 
But when such body fluid was obtained through 
catherization over the protest of the accused, 
the Court regarded the evidence as inadmissi- 
ble—involving a violation of military due 
process. ®* 

g. It is well recognized that conduct or even 
silence may amount to self-incrimination. 


“A return of the money to the alleged vic- 








“ tim—being conduct on the part of the 
aa accused * * *—constituted an admission 
Firm by him to the same extent that words might 


have had this effect. * * * If this admis- 
sion through conduct was improperly in- 
duced it could not have been considered by 





the court-martial without violating at least 
the policy enunciated in Article 31 of the 
Code.” ** “Conduct which forms a basis 
for inference is evidence. Silence is often 
evidence of the most persuasive char- 
acter.” ° 


But “no inference may be drawn from silence 
where there is no duty to speak.” ® A person 
who has been apprehended or is otherwise sus- 
pected or accused of an offense is under no duty 
to speak about the alleged offense in an official 
investigation or in court.* In other situations, 
the question is presented whether it would be 
reasonable for an innocent person to speak 
under the circumstances. 








62. U. S. vo. Williamson, 4 USCMA 320, 328, 15 CMR 320, 328; 
U. S. v. Barnaby, 5 USCMA 63, 64, 17 CMR 63, 64; also U. S. 

v. Andrews, 5 USCMA 66, 17 CMR 66. 
The Court of Military Appeals endeavored to rationalize 


the trial of evidence which had been removed from the stomach 
of the resisting accused by means of “stomach pumping” 
violated the due process clause, and Block v. People, 125 Colo. 
36, 240 P. 2d 512, cert. denied, without opinion, 343 U. S. 978, 
where the prosecution introduced expert testimony concerning 
the results of a chemical analysis of a blood sample taken from 
an unconscious accused. 

63. U. S. v. Jones, 5 USCMA 537, 18 CMR 161, and U. S. v. Speight, 
5 USCMA 668, 18 CMR 292. In the latter case, the effect of 
accused’s refusal was not neutralized by his subseq t pli 

ance with an order to get on the table for the catheter presedure. 



















Rochin v. California, 342 U. S. 165, holding that admission at . 


64. U. S. v. Josey, 3 USCMA 767, 773, 14 CMR 185, 191. See 
par. 140a at p. 251 MCM, 1951; U. S. v. Sims, 5 USCMA 1135, 
17 CMR 115; also U. S. v. Borner, 3 USCMA 306, 311, 12 CMR 
62, 67. 

65. U. S. ex rel. Bilokumsky v. Tod, 263 U. S. 149, 153-154. 

66. U. S. ex rel. Vajtauer v. Comm’r of Immigration, 273 U. 8S. 
103,112. But see U. S. v. Sims, 5 UStmA. 115, 120, 17 CMR 
115, 120 for a situation where the d Pp d the 
door for critical comment on his silence. 

67. When the accused exercises his privilege against self-incrimina- 
tion at the investigative stage, no inference of guilt may be 
drawn therefrom at the trial; but it is said to be otherwise if, 
at the trial, the accused waives his privilege by voluntarily taking 
the stand; 8 Wigmore, Evidence, 3d ed., secs. 2272.2 (3), 2273 (4). 

68. Par. 140a at p. 251 MCM, 1951. See U. S. v. Armstrong, 4 
USCMA 248, 252-253, 15 CMR 248, 252-253. 











The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 








hich digests have been prepared from some of the most recent 
n the opinions of the United States Court of Military Appeals and 
n of boards of review. These digests do not necessarily include 
lical every point of law covered by the original report or opinion. 





Matter appearing in this is for infor | pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 




































r; also 
. S. v. IMPROPER COMMAND INFLUENCE—The appointment of a new 
ation) ; president of a special court-martial by the convening authority be- 
—7 cause he was dissatisfied with a ruling on the evidence made by 
; the president, then acting, constituted improper command influence. 
sat ® The accused was tried and convicted of larceny by a 
relate special court-martial after a plea of not guilty. He was 
not re- sentenced to a bad-conduct discharge, forfeiture of 
—s $50.00 per month for three months, and confinement at 
hand- ‘ : - 
. Ball, hard labor for the same period of time. The convening 
lent to authority reduced the forfeitures and confinement and 
Pe be suspended the BCD for four and one-half months after 


the confinement. A board of review affirmed the finding 
and sentence. 
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CMR DIGESTS 


One lieutenant, three ensigns, and a warrant officer 
were appointed to the special court-martial by which 
the accused was tried. At the time of the trial one of 
the ensigns was excused by the convening authority. 
The lieutenant was challenged peremptorily by the de- 
fense counsel and the court convened with the three 
remaining members. 

Shortly after the examination of the first witness be- 
gan the defense counsel objected to the use of a narrative 
form of question by the trial counsel. This objection 
was sustained by the president of the court, whereupon, 
the trial counsel requested a recess for five minutes. 
After the recess the trial counsel announced “that the 
convening authority has requested that the court be 
recessed pending appointment of a more qualified presi- 
dent of the court.” The defense counsel objected to this 
procedure, but after the president checked on the 
authenticity of the “order” from the convening authority 
the court was recessed until the next morning. On re- 
convening a new member had been appointed who by 
virtue of his rank was made the new president. The 
board of review considered this matter in its review, 
but was of the opinion that although error the convening 
authority’s mitigatory action removed any prejudice. 
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The Court of Military Appeals agreed that this pro- 
cedure constituted error, but it did not agree that it was 
purged by the action of the convening authority. In 
discussing the appropriate Manual provisions the Court 
noted that a convening authority can freely change the 
members of the court before the arraignment of the 
accused, but after this, his authority to change the 
membership is narrowed considerably. “After the plea 
has been entered, good cause must exist before addi- 
tional members may be appointed, if there is a quorum 
present to continue with the hearing.” 

The Court was of the opinion that the appointment 
of an additional member in this case had only one object 
and that “was to obtain a presiding officer who might be 
more considerate of trial counsel’s demands.” This, the 
Court determined, was unlawful command control in 
one of its most serious aspects. 

In the instant case the question of intent was sharply 
in dispute. “Without relating all of the facts, it is 
apparent that any disagreement which the court was 
called upon to reconcile would be influenced by the com- 
mander’s interference.” The decision of the board of 
review was reversed and a rehearing was ordered. U.S. 
v. Whitley, 5 USCMA 786, 19 CMR 82. 


WIRE TAPPING—The Federal Communications Act prohibition 
tapping does not forbid a person who overhears a 
telephone conversation by means of an extension, which he is au- 
thorized to use by one of the parties to the conversation, from tes- 
tifying to its contents, even though the other communicant did not 
know of, or expressly consent to, the listening in. 





g t wire 


@ After being informed of a proposed illegal scheme 
in which the accused was planning to carry out, the 


station legal officer had Jones, a person picked by the 
accused to perform a vital part of this plan for him, 


call the accused on the legal office phone. A stenog- 
rapher was assigned to listen in and record the con- 
versation between Jones and the accused. Jones was 
able to get the accused to disclose a substantial part of 
his plan over the phone. 

All of the phones involved were extensions of the base 
telephone number, which was included within the New 
York Telephone Company system. The law officer re- 
fused to admit the testimony of the conversation on the 
ground that it was obtained in violation of the wire tap 
provision of the Federal Communications Act. Consid- 
erable other evidence of the crime was admitted, how- 
ever, and the accused was convicted. The board of 
review held that it was bound by the law officer’s ruling 
on the inadmissibility of the telephone conversation. As 
a result, it determined that evidence relating to two of 


the specifications of which the accused was found guilty 
was derived from the conversation and should have been 
excluded. The Judge Advocate General certified two 
questions to the Court of Military Appeals relating to tlie 
ruling of the board of review on the wire tap provision. 

The Court reviewed several Federal court cases on this 
problem and concluded: “The question then is whether 
listening to a conversation over an existing extension 
telephone, with the knowledge and consent of only one 
of the parties to the call, constitutes an unauthorized 
interception within the meaning of the Communications 
Act. 
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“In enacting Section 605, Congress did not turn a 
telephone conversation into a privileged communication, 
Either party is completely free to disclose its existence 
and its contents to whomever he wishes, and to use it 
for his own benefit or the benefit of another to whatever 
extent he desires. * * * The prohibition established by 
Congress is that no person shall ‘intercept * * * and 
divulge’ a communication without being authorized by 
the sender. What meaning did Congress intend to give 
the word ‘intercept.’ In Goldman v. United States, [316 
U. S. 129] the Supreme Court determined that Congress 
intended the word in its natural sense, that is, ‘the taking 
or seizure by the way or before arrival at the destined 
place.’ But, the Court did not define the nature of the 
forbidden seizure. We think Congress contemplated a 
surreptitious taking; a seizure without the knowledge 
and consent of both communicants. It is that type of 
interception which is ‘inconsistent with ethical standards 
and destructive of personal liberty.’ * * * And, this 
secret interposition of a listening device also infringes 
upon the ‘means of communication.’ * * * Neither of 
these considerations obtains when one of the communi- 
cants authorizes a third party to listen to the conversa- 
tion on an existing extension instrument. Except from 
the standpoint of convenience, this procedure is no differ- 
ent from ‘the overhearing of the conversation by one 
sitting in the same room,’ which the Supreme Court 
sanctioned in the Goldman case. Neither can it be fairly 
described as ‘dirty business.’ ” 

The Court held that the ruling of the law officer was 
erroneous since this was not an “intercept” under the 
Federal Communications Act. Also the board of review 
was incorrect in assuming that it was bound by this 
ruling on appeal. The board could not, of course, con- 
sider the excluded evidence, but, the Court pointed out, 
it could consider the law officer’s ruling erroneous for 
the purpose of showing that the evidence admitted was 
not illegally tainted. U.S. v. DeLeon, 5 USMCA 747, 
19 CMR 43. 
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